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Background 
 
In the context of the 'Fitness Check' of EU Consumer and Marketing Law directives, the 
Commission seeks views on whether these rules are still up to date and fit for purpose.  
 
Six directives are being subject to this exercise: 

 Unfair Contract Terms Directive 1993/13/EEC; 
 Consumer Sales and Guarantees Directive 1999/44/EC; 
 Unfair Commercial Practices Directive 2005/29/EC; 
 Price Indication Directive 1998/6/EC; 
 Misleading and Comparative Advertising Directive 2006/114/EC; 
 Injunctions Directive 2009/22/EC. 

The roadmap of the Consumer and Marketing Law REFIT includes studies and 
information gathering on the above directives, a public consultation and a specific 
stakeholder and support group. 

In addition, the Commission is conducting a separate evaluation of the Consumer 
Rights Directive 2011/83/EU. 

Given the importance of this issue for European businesses and for the internal market 
in general, BusinessEurope takes this opportunity to express its views on the way 
forward for consumer legislation at EU level. This paper is divided into two parts: a first 
part identifying the main messages regarding the Consumer and Marketing Law 
Fitness check exercise and; a second part addressing the most relevant questions in 
the Commission’s online public consultation.  
 

Main messages  
 

 BusinessEurope supports the objectives of the Consumer and Marketing Law 
Fitness Check. It welcomes its comprehensive approach by looking not only at the 
relevant directives individually but also as a whole.  

 BusinessEurope also welcomes that the Commission is analysing other areas of 
the Consumer Acquis, namely the Consumer Rights Directive (2011/83/EC) or the 
e-Privacy Directive (2002/58/EC). A Consumer Law REFIT would not make sense 
without including them. Particularly in the aftermath of the adoption of the General 
Data Protection Regulation (No 2016/679), it is important to reassess the general 
architecture and terminology in the ePrivacy directive as well as its raison d’être. 

An efficient & fit-for-purpose consumer framework 
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 Effective consumer protection is key to enable trust online and a key pillar for the 
completion of Europe’s Digital Single Market. The current framework, considered 
as providing an adequate protection to consumers1, has enabled a competitive and 
user-centric online environment to the benefit of consumers. The growing number 
of online users indicates the increasing trust in new business models which fall 
under the remit of the EU Consumer Acquis, now submitted to this fitness check. 

 For BusinessEurope, the main aim of the Consumer/Marketing REFIT exercise 
should be to: 

 Reduce administrative burdens; 

 Correct any inconsistencies between the directives; and 

 Evaluate the directives in view of the technological development. 

 Consumer/Marketing REFIT should also be consistent with the principles of better 
regulation: 

 Evaluation is an integral part of the smart regulation policy which should ensure 
that EU legislation is proportionate.  

 Active involvement of stakeholders throughout the whole process should be 
allowed. This is the best way to deliver better policy outcomes and support 
accountability. 

 Evaluation should be a simple, clear and open process. Timely central 
publication of the evaluation plan will make it easier for stakeholders to get 
involved in the evaluation and provide early input. Evaluations have to be of 
high quality and follow a consistent approach allowing for meaningful 
stakeholder participation. The latter are an essential source of information 
having valuable insights into what is actually happening on the ground as a 
result of EU policies. 

 Consumer legislation forms a considerable part of the body of laws companies 
need to comply with when conducting their business in the internal market. It is 
therefore essential to check whether these rules are still up-to-date and fit for 
purpose. This could lead to follow-up measures aimed at improving the business 
environment in the internal market.       

 The directives covered by REFIT have been adopted, in some cases, with more 
than a decade of interval. Marketing practices today are significantly different from 
when these Directives were proposed, negotiated and adopted. The development 
of social media, digital content and the collaborative economy are new realities 
legislators, public enforcers and economic actors need to study carefully. 
Oftentimes, these innovative services and products have empowered consumers 
to make better-informed decisions (e.g. through user reviews) and complement the 
regulatory framework. In this context, an assessment of the existing rules is 
deemed necessary.  

                                                 
1
 FLASH EB 358 “Consumer attitudes towards cross-border trade and consumer protection” 

http://ec.europa.eu/public_opinion/flash/fl_358_en.pdf (p.56) 

http://ec.europa.eu/public_opinion/flash/fl_358_en.pdf
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 Most of these directives have been adopted on a minimum harmonisation basis to 
which Member States added new layers of rules triggering a fragmented 
framework in this area. A concrete example is the Consumer Sales and 
Guarantees Directive whose transposition led to at least six different national 
regimes of legal consumer guarantees. Even the Consumer Rights Directive 
(CRD), which aimed at finally setting a true level playing field in consumer 
contracts in the EU, allowed for national options regarding the requirements for the 
conclusion contracts on the phone (see, Article 8(6) CRD) leading to additional 
burdens both for businesses and for consumers. 

 While it is often argued that REFIT should not be a synonym of deregulation, it is 
also important to stress that it should not be equal to further regulation. REFIT 
should not be interpreted as a “carte blanche” for introducing new regulations on 
top of existing ones. It should instead be focusing on better and smarter regulation 
which includes monitoring the effectiveness of existing regulations and to take 
corrective measures (i.e. reform, replace or remove) only when required.  

 More important than amending the current rules, it is vital to achieve a coherent 
interpretation, implementation and enforcement of those rules and a good 
understanding of how they apply to new market realities and players.  

 Different national solutions or interpretations are not compatible with a well-
functioning Single Market.   

 In the area of services, for example, BusinessEurope supports the introduction of a 
legal instrument to improve the current notification procedure for services 
announced in the Single Market Strategy. It should ensure that extra national 
requirements are always notified and can only be kept if proportional and in line 
with EU legislation and single market principles. Member States must be obliged to 
notify any new additional regulation imposed on service providers and the “burden 
of proof” should be on national authorities to show these measures are needed 
and proportional to reach a certain (public interest) goal. Otherwise the national 
measures should be de facto considered void and must therefore not apply. 

 BusinessEurope supports the use of guidance/interpretation guidelines as tools to 
reach a more uniform interpretation of EU law. These guidelines can be developed 
either by the European Commission (e.g. Guidance on the Consumer Rights 
Directive or on the Unfair Commercial Practices Directive) or by multi-stakeholder 
dialogue groups (e.g. recently adopted principles comparison tools and compliance 
criteria on environmental claims).  

 BusinessEurope is also in favor of a culture of dialogue between different 
stakeholders in the consumer area: national enforcers, business organisations, 
consumer organisations and European Commission.  

 If the REFIT exercise conclusions do point to the need of legislative amendments, 
this should be done in a targeted way. It should be limited to those provisions that 
represent substantial barriers to the functioning of the internal market and full 
harmonisation should be the method used. Any other approach would not be 
consistent with the objective of fighting legal fragmentation.  
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 As a principle, BusinessEurope would not favor the extension of the provisions of 
certain consumer directives covered by REFIT (e.g. unfair commercial practices, 
unfair terms or sales directive) to the business-to-business environment. 

 
REPLY TO THE COMMISSION ONLINE QUESTIONNAIRE  
 
 
p. 17 - In your view, to what extent are the following EU consumer and marketing 
rules beneficial to consumers?  
 

 Right to be protected against misleading or aggressive commercial practices – 
very beneficial for consumers 

 Right to get adequate information about the goods and services offered, i.e. the 
main characteristics, the total price, the delivery, time etc. – very beneficial for 
consumers 

 Right to get information also about the unit price of goods (i.e. for one kilogramme, 
one litre etc.) - very beneficial for consumers 

 Right to get information about the functionality and interoperability of digital content 
- rather beneficial for consumers 

 Right to be protected against unfair clauses in the ‘small print’ (the ‘right to fair 
standard contract terms’) - very beneficial for consumers 

 Right to have a defective good repaired or replaced for free or to obtain a price 
reduction or refund during the legal guarantee period (in most EU countries 2 
years from delivery; longer in some EU countries) - very beneficial for 
consumers 

Explanation: Regarding legal guarantees, BusinessEurope is in favour of setting a full 
harmonised 2 years guarantee period at EU level for all consumer contracts. This 
would mean extending the relevant provision of the recent Commission proposal on 
online sale of goods (December 2015) also to the offline environment.      

 
 
p. 22 - How important are the following problems for protection the rights of 
consumers? 
 

 Consumers don’t know/don’t understand their rights – rather important 

 Traders don't know/ don't understand consumer protection rules – rather 
important  

 Consumer law is too complex – very important 

 There are significant differences between national consumer protection rules 
across EU countries – very important 

Explanation: Smaller companies with fewer resources have more difficulty in 
understanding the full scope and following the evolution of EU consumer protection 
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rules. These companies want to do the right thing and deliver quality products and 
services to consumers but are they are also more exposed to the complexity of the 
rules and their fragmented nature.     

 
p. 24 How effective for protecting the rights of consumers are self- and co-
regulation initiatives by businesses at national or EU level, under which 
businesses establish standards as to how they deal with consumers (e.g. 
industry trust marks)? 
 

 Very effective 

 
p. 24 – What is your opinion on the following statements: 
 

 Business can trade across the EU easily thanks to the harmonised EU consumer 
and marketing rules – Strongly disagree 

Explanation: The European single market remains highly fragmented. There is 
minimum harmonisation in several areas of the EU consumer and marketing acquis.  

 

 Businesses are well protected against misleading marketing practices of other 
businesses – Strongly agree 

 
p. 25 - In your view, what are the benefits for businesses from complying with EU 
consumer and marketing law? 
 

 Consumers whose rights are respected come back 

 Consumers whose rights are respected bring/attract other consumers (by 
worth of mouth, online endorsements) 

 On the contrary, consumers whose rights are not respected discourage 
other consumers (damage to reputation) 

 
p. 26 - Positive/negative impact of EU consumer and marketing law on the 
following aspects? 
 

 Amount & relevance of information available to consumers to compare and make 
informed purchasing choices – rather positive impact 

Explanation: when interpreting existing consumer information requirements it is 
important to reach a balance between the amount of information and its relevance for 
the purchase decision. Besides burdening traders, too much information compromises 
the actual objective set out which is to make sure the consumer is (and feels) well 
informed.  

 A level playing field amongst EU-based businesses – very positive impact 

 Protection of consumers against unfair commercial practices – rather positive 
impact 
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 Availability and choice of products – rather positive impact  

 More customers and revenues for EU-based businesses – rather positive impact 

 Increase of e-commerce across EU Member States – rather positive impact 

 Competitiveness of EU businesses vis-à-vis non-EU businesses – rather positive 
impact 

 
p. 29 - How effective are the following consumer redress/enforcement 
mechanisms in protecting consumer rights in cases of breach of EU consumer 
and marketing rules? 
 

 An individual consumer gets redress through direct negotiations with the trader – 
very effective 

 An individual consumer gets redress through an alternative dispute resolution 
mechanism - very effective 

 An individual consumer gets redress through a court action – rather effective 

 A court issues an injunction which stops an infringement of consumer rights - very 
effective 

 
p. 38 - How strongly do you agree or disagree with each of the following 
statements about the potential areas to improve EU consumer and marketing 
rules for the benefit of consumers? 
 

 The marketing/pre-contractual information requirements currently included in the 
Unfair Commercial Practices Directive (UCPD), Price Indication Directive and 
Consumer Rights Directive should be regrouped and streamline - tend to agree 

Explanation: BusinessEurope supports coherent EU Directives with no contradictory 
or unnecessary overlapping requirements, which can give rise to legal certainty. A 
consolidation exercise could therefore be useful but without the need for a fully-fledged 
legislative revision. 

 

 The information given to consumers at the advertising stage should focus on the 
essentials whilst more detailed information should be required only at the moment 
before the contract is concluded – strongly agree. 

Explanation: It is indisputable that there is a need for fundamental protection against 
misleading advertising, because such advertising would misinform consumers and 
distort competition. However, requiring companies to include too much mandatory 
information at the advertising stage would overload consumers and create 
unnecessary administrative burdens for companies. The need for more complete 
information makes more sense at the moment before the conclusion of the contract. 

 

 Online platform providers should inform consumers about the criteria used for 
ranking the information presented to consumers – tend to disagree 
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Explanation: BusinessEurope recognises industry efforts to ensure that websites are 
clear about the content they show consumers and their relationships with business 
partners, including when content is an advertisement or otherwise paid for.  
 
We agree with the European Commission’s finding that “existing EU consumer and 
marketing law already requires online platforms to be transparent and to not mislead 
consumers, for example as regards […] online rating and review systems”2. 
BusinessEurope welcomed the key principles for comparison tools3 (e.g. review 
systems, price comparison websites) adopted this year which provided clarity on how 
these comparison tools could work in compliance with existing EU rules.  
 
Mandatory disclosure of the criteria used for ranking the information is not necessary, 
provided that the broad parameters of what consumers are looking at are clear. Often, 
the criteria used for ranking of information presented to consumers are proprietary 
which means its disclosure could place a company at a competitive disadvantage vis-à 
-vis its competitors.   
 

 
 

 The presentation of pre-contractual information to consumers should be simplified 
by applying a uniform model, e.g. using icons  – strongly disagree 

Explanation: Simplification is essential to help reaching out to consumers. Uniform 
models such as the use of icons or logos should be encouraged but not imposed for all 
information requirements across sectors. This would be difficult to achieve. A good 
example of a voluntary model for contractual information was developed by the 
Commission in 2014 to help traders in the digital content sector fulfil their legal 
information obligations (link here: http://ec.europa.eu/justice/consumer-
marketing/files/model_digital_products_info_complete_en.pdf)   

 
 

 The obligation to display also the price per unit (e.g. 1 Kg. 1 l) of the goods should 
apply to all business irrespective of their size - Strongly agree 

Explanation: Although BusinessEurope believes that the general implementation of 
Price Indication Directive 98/6/EC works well in practice, there are some aspects to be 
improved. It is not possible in all Member States for traders to fulfil their obligation 
according to the directive by displaying, instead of price per unit (per litre of kg), the 
price in a different single unit of quantity which is “widely and customarily used in the 
Member State concerned (Article 2b of the Directive). This is the case of detergents. 
Apart from Austria, Belgium, Czech Republic, Denmark, Germany, Greece, Spain, 
Sweden and the UK, other member states do not allow for the indication of price per 
wash. This measure is more accurate and enables consumers to better compare and 
take more informed choices. A unit of measurement other than the price-per-wash load 
may be misleading in relation to the choice of laundry products (e.g. normal, 
concentrated or environmentally friendly). Allowing price per wash would also have the 

                                                 
2
 2016 European Communication on online platforms (p. 11) http://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX%3A52016DC0288   
3
 http://ec.europa.eu/consumers/consumer_rights/unfair-trade/comparison-tools/index_en.htm. 

http://ec.europa.eu/justice/consumer-marketing/files/model_digital_products_info_complete_en.pdf
http://ec.europa.eu/justice/consumer-marketing/files/model_digital_products_info_complete_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016DC0288
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016DC0288
http://ec.europa.eu/consumers/consumer_rights/unfair-trade/comparison-tools/index_en.htm
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advantage of ensuring coherence with the Detergents Regulation (648/2004/EC), 
already requiring traders to clearly indicate the price-per-wash on the pack. An 
assessment is necessary whether this option should not be extended to all Member 
States in different sectors.  
 

 

 Consumer protection against unfair commercial practices should be strengthened 
by introducing a right to, e.g. individual remedies compensation and/or invalidity of 
the contract when the consumer has been misled into signing a disadvantageous 
contract – strongly disagree 

 Consumer protection against unfair contract terms should be strengthened by 
introducing a “black list” of terms that are always prohibited – strongly disagree 

 The presentation of key standard Terms and Conditions to consumers should be 
improved by applying a uniform model, e.g. using icons – tend to disagree 

Explanation: BusinessEurope understands the Commission’s intention, but in practice 
there will be several major challenges. For example, to define what constitutes “key 
standard Terms and Conditions” differs from sector to sector. 

 

 The legal guarantee period for goods should depend on their characteristics -
strongly disagree 

Explanation: BusinessEurope strongly disagrees with this proposal. The existing two 
years guarantee period is already a fair balance between the interests of consumers 
and businesses. Extending the guarantee period to the characteristics of the good 
would not work in practice and would be unfair and unreasonable on companies. Also, 
if it was made dependent on the life-expectancy of the good, it would be unclear how to 
measure this.  

 
 

 The period during which the defect is presumed to have existed already at the time 
of delivery of the good (reversal of the burden of proof) should be extended. It is 6 
months under current EU law but longer in a few EU countries – strongly 
disagree 

Explanation: The existing 6-month period of reversal of burden of proof already 
represents a balanced approach between the interests of consumers and traders. 

 

 The notion of "vulnerable consumers" should be reviewed/ updated. Under current 
EU law vulnerable consumers are those that are particularly vulnerable to unfair 
commercial practices because of their mental or physical infirmity, age or credulity 
– strongly disagree 

 There should be additional requirements for the protection of "vulnerable 
consumers" as regards standard contract terms – strongly disagree 

Explanation: BusinessEurope is not aware of a need for such additional requirements. 
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 The notion of "average consumer" should be reviewed/ updated. According to the 
case law of the EU Court of Justice, the average consumer is defined as 
reasonably well-informed and reasonably observant and circumspect, taking into 
account social, cultural and linguistic factors – strongly disagree 

Explanation: BusinessEurope does not see a need to update this notion. It is however 
important to evaluate how this concept is being interpreted across sectors and/or 
countries. 

 

 EU consumer and marketing rules should be further harmonised to make it easier 
for traders to offer their products/services cross-border and for consumers to rely 
on the same level of protection across the EU – Strongly agree 

Explanation: BusinessEurope generally supports full harmonisation of EU consumer 
law acquis. Full harmonisation is beneficial both for consumers and businesses. For 
instance, traders’ costs to find out the applicable rules in other Member States are 
reduced and there is less need to adapt products to the different Member States 
requirements. Consumer trust is increased, and, to the extent harmonised rules leads 
to more cross-border trade, competition is also increased which ultimately leads to 
lower prices and more consumer choice. 
 
An essential prerequisite for reaping these significant potential benefits is, however, 
that the harmonised rules are balanced. These reduce unnecessary administrative 
burdens and would thus increase growth and decrease consumer prices. 
 
It is essential that the full harmonisation approach is kept in the recent proposals 
(December 2015) for digital contracts but also that there is no different legal treatment 
of goods sold online and in a shop. 

 
 

 EU consumer and marketing rules should be simplified by bringing them into a 
single horizontal EU instrument – tend to agree 

Explanation: Ideally, BusinessEurope would support such an initiative on the condition 
this would not imply legislative amendments when the affected rules would be 
consolidated.   

 
 

 Consumer protection should be strengthened by making sure that non-compliant 
businesses face truly dissuasive sanctions amounting to a significant % of their 
yearly turnover – strongly disagree 

Explanation: More important than seeking to inflate the amounts of fines for 
noncompliance with EU law, a more uniform interpretation and application of the rules 
by enforcers is needed as well as a legally tighter technique to assess the severity of 
the infringement and the proportionality of the sanction. 
 
It is crucial for ensuring fair competition and a well-functioning Single Market, that 
harmonised EU rules are not only interpreted/implemented in the same way, but also 
enforced the same way. In this context, it is important that Member States have a 
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relatively similar view on the relationship between the severity of an offence and the 
sanctions applied by the competent authorities. This is more relevant than simply 
inflating sanctions for infringements. The strengthening of cooperation between 
national consumer protection authorities is thus welcomed.  
 
We also believe that there should be a clear distinction between severe non-
compliance and non-compliance that is not severe. It is not always clear if a 
commercial practice is legal or not. That is not least the case when EU legislation is 
out-of-date compared to the technological developments and changes in consumer 
behaviour etc. Severe, repetitive or clearly deliberate non-compliance, on the other 
hand, should be met with truly dissuasive sanctions. This being said, linking the fine 
with a percentage of the turnover might not be the most effective mean to determine a 
sanction. Turnover is not necessarily representative of the ability of a company to pay a 
fine. 

 

 Businesses protection against unfair commercial practices should be strengthened 
by introducing a “black list” of B2B practices that are always prohibited – strongly 
disagree 

 Business protection against unfair commercial practices should be extended to 
practices happening not just at the marketing stage but also after the signature of 
the contract – strongly disagree 

 Business protection against unfair commercial practices should be strengthened 
by introducing a right to individual, e.g. remedies compensation and/or invalidity of 
the contract when the business has been misled into signing a disadvantageous 
contract - strongly disagree 

 Business protection against unfair contract terms should be strengthened by 
extending totally or partially the scope of application of the Unfair Contract Terms 
Directive to B2B contracts – strongly disagree 

 Business protection against unfair commercial practices should be strengthened 
by introducing an enforcement co-operation mechanism cross-border for B2B 
infringements – strongly disagree 

Explanation: BusinessEurope is not in favour of extending rules which have been 
designed and created for consumers to relations involving businesses alone. These are 
two separate realities which should not be mixed up. The dynamics in B2B contracts 
are different from B2C where consumers are awarded special protection for their 
vulnerability. Also, in business-to-business relations it is the principle of contractual 
freedom which prevails.   

 
* * * 


